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In re Application of

Jupiter Broadcasting Corp.
For a NEW FM radio station at File No. BPH-890103MD
Jupiter, FL (Mutually exclusive
with the renewal application for
WTRU-FM, formerly WKSY-FM,
Jupiter, FL)

To: Chief, Mass Media Bureau

OPPOSITION TO PETITION TO DENY{;%ﬂ b

1. Jupiter Broadcasting Corp. ("JBC"), through counsé%,
opposes the Petition to Deny dated July 20, 1989 submitted by
Robert Taylor in this proceeding. Mr. Taylor's pleading »is
procedurally defective in that it violates Rules 1.47 and 1.52, and
Section 309 of the Communications Act of 1934, as amended, 47
U.S.C. §309. Substantively, Mr. Taylor's allegations are either
false or irrelevant.

PROCEDURAL MATTERS

2. Service. JBC is represented by counsel in connection
with its efforts to obtain an FM construction permit in Jupiter,
Florida. Mr. Taylor failed to serve his petition to deny on JBC's
counsel and, therefore, violated the service requirements of Rule
1.47(d).

3. Subscription and Verification. Mr. Taylor claims that

he is not represented by counsel in his efforts to oppose grant of
JBC's applications. Accordingly, Mr. Taylor was required to sign

and verify his petition to deny See Rule 1.52. His pleading has



no verification, however. 1Indeed this is the second unverified
petition to deny Mr. Taylor has filed against a JBC application.1
In opposing Mr. Taylor's first petition to deny, JBC specifically
pointed out Mr. Taylor's failure to comply with Rule 1.52's
subscription and verification requirements.2 Mr. Taylor's
continued violation of this rule is unjustifiable and his petition
to deny should be stricken as false and sham.

4, Lack of Affidavits. Mr. Taylor's petition to deny is
neither supported by affidavits of persons with personal knowledge
of the facts alleged nor by materials subject to official notice.
It totally fails to comply with the requirements of Section
309(d) (1) of the Communications Act of 1934, as amended, 47 U.S.C.
§309 (d)(1).

SUBSTANTIVE MATTERS

5. Strike Conduct. Mr. Taylor alleges that JBC is using the
Commission's license renewal process to force him to sell Stations
WTRU-FM and WZIP to it. He notes Paul Levine and Charles Reid
sought to purchase the stations at various times in 1987 and 1988.
He claims that during a meeting at the stations in January 1989,
"both Levine and Reid stated that since I refused to sell the
station to them, they had decided to use the Commission's license

renewal process to try to force me to sell to them." Mr. Taylor

f Mr. Taylor filed a petition to deny JBC's Jupiter,
Florida AM application. That petition was dated April 6, 1989 and
contained no verification.

2 See Opposition to Petition to Deny filed in FCC File No.
BP-890103AB on April 19, 1989.



further claims that on February 24, May 24 and July 11, 1989, Paul
Levine asked him to sell his stations.

6. It is true that Paul Levine and Charles Reid made
inquires concerning the purchase of stations WTRU and WZIP prior
to the filing of Jupiter Broadcasting Corp's applications.
However, Mr. Taylor's claim that Mr. Reid and Mr. Levine told him
JBC filed against his renewals to force him to sell the stations
is thoroughly disingenuous.

7. As demonstrated in their attached declarations, Charles
Reid and Paul Levine, visited the studios of WTRU/WZIP in January
1989 expecting to find the studios deserted. See Exhibits 1 and2
appended hereto. Upon finding Mr. Taylor in the darkened studio
building, they introduced themselves and asked for the stations'
public files. After Mr. Taylor failed to produce complete public
files, he engaged Mr. Reid and Mr. Levine in a conversation
concerning JBC's applications. Mr. Taylor attempted to negotiate
the dismissal of JBC's applications and was informed of JBC's
belief that it would prevail at hearing. No one ever told Mr.
Taylor that JBC filed its applications to force him to sell his
stations. JBC filed its applications expecting to prevail in a
comparative renewal proceeding.

8. Mr. Taylor's petition to deny leaves the reader with the
false impression that Mr. Levine contacted Mr. Taylor in February,
May and July of 1989 in attempts to coax Mr. Taylor into selling
his stations to JBC. The converse is true. Mr. Taylor repeatedly

contacted JBC seeking to have JBC dismiss its applications. First,



he tried to negotiate with Charles Reid and was told to direct his
communications to JBC's counsel. He then attempted to go around
both Mr. Reid and JBC's counsel by calling Mr. Levine.

9. Mr. Levine would not and could not negotiate for JBC.
He did suggest that Taylor consider selling the stations to JBC,
but only after Taylor repeatedly urged that JBC dismiss its
applications.

10. Traditionally, strike allegations involve filings against
new applicants. The showing required to establish strike
misconduct when the filing is against an existing station is
particularly high. Little Rock Radio Telephone Co., Inc., 50 RR
2d 1535, 1539 (1982). In the petition to deny context, the
Commission has shown prudent deference to petitioners, despite
allegation of strike conduct, noting:

"Even though the challenged applicant is undoubtedly put

to the extra time and expense in defending his

application, such burdens are an inseparable part of the

statutory scheme under which the applicant seeks his

authorization." Radio Carrollton, 69 FCC 2d at 1149.

Thus, "we will not infer the existence of primary purpose

to delay from the mere filing of a petition to deny,

because a licensee who establishes 'standing' has a

statutory right to bring to the Commission's attention

public interest questions raised by a competitor's
application and -- as already noted -- any ‘'delay' in
considering a petition to deny is an inseparable part of

the statutory scheme." 1Id. at 1150-51.

Viacom International, Inc., 63 RR 2d 290,293 (1987). Similar

considerations bear on the evaluation of JBC's applications.
11. JBC has a statutory right to file applications
conflicting with Mr. Taylor's renewal applications. JBC filed its

applications in Jupiter, Florida with the expectation of prevailing



against Mr. Taylor in a comparative renewal hearing.3 Contrary to
Mr. Taylor's arguments, JBC does not have to buy this proceeding.
JBC can win it through the comparative renewal process applying the
public interest standard. This is just the competitive spur that
is the rationale of comparative renewals in the first place.

12. Sham Inteqration. Mr. Taylor accuses JBC of having a
sham integration proposal because Charles Reid, a Black American,
owns all of the voting stock in JBC. The answer to this charge is
that Mr. Taylor can explore this matter fully under the standard
comparative issue that will be specified in the comparative renewal
proceeding. JBC is confident that Mr. Reid's integration proposal
will withstand the strictest scrutiny.

13. Unethical Conduct. Mr. Taylor accuses JBC's counsel of
misconduct, alleging that counsel once represented the licensees
of Stations WZIP and WTRU. This is a thoroughly deceitful
allegation. No one associated with Leibowitz & Spencer has ever
represented a broadcast station owned in whole or in part by Robert
Taylor. Exhibit 5 to Mr. Taylor's pleading demonstrates that, as
of January 18, 1984, stations WZIP and WTRU were no longer
represented by Leibowitz & Spencer. Mr. Taylor, himself, did not
become an owner of the Jupiter stations until September 18, 1984.
See letter dated September 18, 1984 from Robert B. Taylor to

Federal Communications Commission, appended hereto as Exhibit 3.

3 Mr. Taylor's stations were off the air for much of the
time he owned them. It would be remarkable, indeed, if Mr. Taylor
received any sort of renewal expectancy for his performance during
the license period.



Accordingly, Leibowitz & Spencer has received no confidentialL
information from Mr. Taylor whatsoever.

14. Mr. Taylor asserts that Leibowitz and Spencer possesses
confidential information relating to a portion of the 1license
renewal period that stations WZIP and WTRU will be evaluated on.
This is wishful thinking.“ License renewals are evaluated on the

basis of the incumbent's past broadcast record. See WIO00, Inc.,

54 RR2d 1291, 1305 (1983). The performance of Mr. Taylor's
predecessors is irrelevant to assessing Mr. Taylor's qualifications

for license renewal. See Field Communications Corp., 43 RR2d 689,

690 n.1 (1978).

15. Site Suitability. Mr. Taylor claims that JBC cannot

obtain zoning for its proposed transmitter site, speculating that
the Town Council of Jupiter will not permit construction of JBC's
proposed tower. The fact is that JBC is not required to seek
zoning for its site prior to obtaining a construction permit for
its station. The Commision's case law establishes a strong

presumption that zoning will be forthcoming. WLCY-TV, Inc., 43 FCC

2d 818, 819 (Rev. Bd. 1973).5 Mr. Taylor has submitted no

b It is not surprising that Mr. Taylor wants to run on
someone else's broadcast record. He has kept his Jupiter stations
off the air when they should have been serving the needs of their
service area.

> This presumption cannot be overcome by a demonstration
that the antenna site is in an area where land use ordinances
restrict towers to heights below the applicant's proposed antenna
height. Edward G. Atsinger III, 29 FCC 2d 443, 449-451 (Rev. Bd.
1971). The opinion of an attorney that zoning approval will be
difficult to obtain is insufficient to rebut the presumption.
Cornwall Broadcasting Corp., 47 RR 2d 869, 870 (Ass't. Chief Admin.
L.J. 1980). Indeed, sworn statements from less-than-a-majority of

6



substantial data that could overcome the Commission's presumption
of zoning availability.

16. Air Hazard. Finally, Mr. Taylor states that "in my [Mr.

Taylor's] contacts with the Federal Aviation Administration in
recent months, the FAA has advised me and others that a tower of
the height proposed by "Jupiter Broadcasting Corp." would not be
allowed by the FAA at that location.™ This is an outrageous
falsehood. The FAA approved JBC's proposed FM tower on March 15,
1989, four months before Robert Taylor filed his petition to deny.
See Exhibit 4, hereto. If Mr. Taylor made any effort at all to
verify the truth of his allegation s against JBC, he knew that FAA

approval of JBC's site was a fait accompli.

the members of a zoning Commission are likely to be insufficient
to overcome the Commission's presumption that zoning will be made

available. Edward G. Atsinger, supra at 451.
7



CONCLUSION

17. JBC submits that Robert Taylor's July 20, 1989 petition
to deny is a desperate and deceitful attempt to smear an applicant
Mr. Taylor cannot hope to defeat in a hearing. Far from
demonstrating any defect in JBC's proposal, the pleading reveals
Mr. Taylor's willingness to file patently false allegations with
the Commission. The petition should be stricken as false and sham
pursuant to Rule 1.52. If consideréd on its merits, it should be
denied.

Respectfully submitted,

i
/ L4

Joseph A. Belisle
Counsel for
Jupiter Broadcasting, Inc.

August 24, 1989

Leibowitz & Spencer

3050 Biscayne Blvd., Suite 501
Miami, Florida 33137

(305) 576-7973



EXHIBIT NUMBER 1

DECLARATION OF CHARLES REID



DECLARATION

My name is Charles Reid and I am President of Jupiter
Broadcasting Corp.

In January 1989, after Jupiter Broadcasting Corp.'s
applications for new AM and FM stations in Jupiter, Florida were
filed, I took Paul Levine over to see the studio of Robert Taylor's
Jupiter radio stations. The stations had been off-the-air for a
long time and we did not expect to meet anyone at the stations.

When we arrived at the studio, the front door was open. The
studio had been vacant, with its door shut and locked, on other
occasions when I had examined the site. Paul Levine knocked on the
door and called out. Robert Taylor came to the door and we
introduced ourselves.

Mr. Levine and I asked Mr. Taylor to see his stations' public
files. Mr. Taylor could only produce copies of the stations'
renewal applications and a petition to deny filed by Jose Oates.

Mr. Taylor tried to convince me that Jupiter Broadcasting
Corp. should abandon its efforts to challenge his stations!'
renewals. He indicated he had no money to pay off a renewal
challenge. Paul Levine and I told him we didn't want his money.

Mr. Taylor wanted Jupiter Broadcasting Corp. to take his AM
license in exchange for dismissing its FM application. I told him
that he had failed to serve the public interest with his stations
and I expected to get both licenses in the comparative renewal

proceeding.



At no time in our conversation with Mr. Taylor did Paul Levine
or I indicate that Jupiter Broadcasting Corp. filed its Jupiter
Florida applications to force Robert Taylor to sell his stations.
I am confident Jupiter Broadcasting Corp. can show that Mr. Taylor
has not earned renewal of his Jupiter broadcast licenses. Jupiter
Broadcasting Corp. 1is ready and willing to prosecute its
applications through a comparative renewal hearing.

The next time I communicated with Mr. Taylor was in early
February 1989. Mr. Taylor called me and wanted to meet me for
coffee to discuss our applications. I called our lawyer, Joseph
Belisle, and was advised that this would be a bad idea because of
the potential for misunderstanding. I had our counsel call Mr.
Taylor and cancel the meeting. At that time Mr. Belisle asked Mr.
Taylor to communicate with Jupiter Broadcasting Corp. by having Mr.
Taylor's lawyer communicate with Mr. Belisle. Mr. Taylor called
me after talking to Mr. Belisle and said that I misunderstood his
request to meet with me. He said he wanted to discuss what he
could do for me, personally. I told him I wasn't interested in
that kind of discussion. Mr. Taylor subsequently ¢tried to
circumvent Mr. Belisle's request that communications go through
counsel by contacting Paul Levine.

I declare under penalty of perjury that the matters stated

above are true.

harles R. Reid



EXHIBIT NUMBER 2

DECLARATION OF PAUL LEVINE



DECLARATION

My name is Paul J. Levine and I am one of three non-voting
shareholders in Jupiter Broadcasting Corp.

After Jupiter Broadcasting Corp. filed its application for
Jupiter AM and FM facilities, I went to Jupiter with Charles Reid
to look at the silent facilities of Mr. Taylor's stations. These
stations had been off the air for a considerable time. We did not
expect to meet anyone at the stations.

When Mr. Reid and I arrived at the studio, the front door to
the office was open. There was no electricity on and the place was
dark. I knocked on the door and yelled something to the effect
"Hello there." Mr. Taylor came out and we introduced ourselves to
each other.

We asked to see the stations' public file. There was nothing
in the file but the stations' renewal applications and a petition
to deny filed by a third party.

After Mr. Taylor realized who Mr. Reid and I were, he
attempted to resolve the conflict between his renewal applications
and Jupiter Broadcasting Corp's applications. He told Mr. Reid and
me that he was not a rich man and that we could not get money out
of him. We told him that we didn't want money.

He then offered to give us the AM 1license if Jupiter
Broadcasting Corp. would dismiss its FM application. Mr. Reid told
Mr. Taylor that he had failed to serve the interests of the people
of Jupiter and that Jupiter Broadcasting Corp. would prevail before

the FCC.



At no time during this conversation did Mr. Reid or I say that
Jupiter Broadcasting Corp. filed its applications to force Mr.
Taylor to sell his Jupiter, Florida stations. We never expressed
or implied that Jupiter Broadcasting Corp's applications were an
FCC authorized tool to force Mr. Taylor to sell his stations.

I did have telephone conversations with Mr. Taylor after
meeting with him in Jupiter. Each one of these telephone calls was
initiated by Mr. Taylor, not me. My first telephone conversation
with Mr. Taylor occurred after Mr. Taylor had first called Chuck
Reid and sought to talk settlement. I told Mr. Taylor that we
should deal through counsel to avoid misunderstandings between the
applicants.

The next time Mr. Taylor called me, he asked if Jupiter
Broadcasting Corp. would dismiss its AM application so he could
sell his AM station to a third party.

In July 1989, Mr. Taylor called me and told me that the FCC
had opened up two new FM channels, one in White City, Florida and
the other in Jupiter. He offered use of his tower site if Jupiter
Broadcasting Corp. would apply for the new Jupiter channel.

Each time Mr. Taylor called me he urged Jupiter Broadcasting
Corp. to dismiss its applications. In response to Mr. Taylor's
arguments, I did tell him he should consider selling his stations

to Jupiter Broadcasting Corp. Communicating this message was not



the purpose of any of my conversations with Mr. Taylor, however.
I have not sought to initiate settlement negotiations with Mr.
Taylor and I have no authority from Jupiter Broadcasting Corp. to
conduct settlement negotiations with Mr. Taylor.

I declare under penalty of perjury the matters set out above

Pizx J.




EXHIBIT NUMBER 3

Letter Dated September 18, 1984
from Robert Taylor to
Federal Communications Commission
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WVS AM/FM 5T 6
Radio

“THE STATION OF THE STARS"

L\

September 18, 1984

Federal Communications Commission
Attn: Office 8700
Washington, D.C. 20554

RE: WVSI-FM, file number BTCH840521GP
WVSI, file number BTC840521G0

Gentlemen:

The transfer of stockof U.S. Two Broadcasting Corp., U. S. Three
Broadcasting Corp., and their parent R & R Broadcasting Corp. from
Raymond E. Knape to Robert Bostwick Taylor as authorized by the Federal
Communications Commission on July 24, 1984, was consummated on September

18, 1984.
Enclosed are FCC Form 323 for both stations (Ownership Report).

Yours truly,

b T 0

U.S. Two Broadcasting Corp.
U.S. Three Broadcasting Corp.
R & R Broadcasting Corp.

Enc.

Radio Park Road, Jupiter, FL. 33458 305/746-5191, 546-2300 Martin Co.



EXHIBIT NUMBER 4

DETERMINATION OF NO HAZARD
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CERTIFICATE OF SERVICE

I certify that copy hereof has been furnished to :

Mr. Robert B. Taylor
500 N. Delaware Blvd.
P.0O. Box 848

Jupiter, Florida 33458

via First Class mail, postage prepaid this 25%day of August,

Dawn King ) ]




